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HoD. Reed E. Hundt
Chainnan
Federal Communications Commission
1919M~NW

W~OC 20554

He: Ex~ MMDodcetN~~26S - - Pmgmm Access"

Dear Chainnan Hundt:

We are counsel to Supel:star Satellite Fntertainment, whiclJ. serve; the 1VRO
market as both a satellite supastatioo programma and a nmItic.bannd video program
distributor C'MVPO"). As a supeistation progmrnmer, Superstar was a pioneer in granting
MVPDs~ access to supezstatioo signals. As a distnCutor, Superstar is the largest program
packagQ- in the Chand satellite business

Over the past few~ you have received numerous submissions concerning
prior requests fer reronsideration of the Program Access Rules adopted last year and
published in 47 C.F.R §§ 1000,~.. In particular, vw: are 1mobled by a recent ex pate
letter fum the finn of Hardy & Ellison on May 24, 1994, arguing for the inclusion ofa
damage remedy and attaneys' fees in 1he section ofthe Rules governing progmm ax:ess
complaints.
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In adopting its program access mles, the Commission already oonsidcl'al and
properly rejected such damage awards. Program access COIq)1aint3 are being filerl, .processed
and rrsolved by the Commission. In short, 1he complaint pucess is working.

In its mIes the Commission bas made 1hc program aa:t'$ complaint process
extremely simple. Anyone can~ file a COOlplaint even without an attorney, and the
Canmission's staffwill effectively process 1hat complaint. Indeed, the complaint p:-ocess is
now so simple that it encourages any IX'OgraIIl distribukr negotiating conttact~ to file a
complaint simply :fir purposes ofnegotiation. Permitting attorneys' fees and additional
damage awards will only encourage attorneys and complainants to bring more and more
complaints and there will simply be no check on this process. The Commission will be
flooded with complaints that have no basis under the Jaw, In nmy be useful :for the
coIq)1ainant to gain \D1due advantage in aDtl'3Ct negotiatioos. Furtb.ermore, it would be
unconscionable and unprecedented to award damages and attorneys' fees in cases of first
impression befixe the CoJDnission under the new law. The current penalties including rate
reductions, ·bfeitures and the high cost ofparticipating in rate proceedings before the
Cmnmission is more than enough incentive to ensure compliance with the program access
provisioos ofthe Cable Act.

The Hardy and Ellison letter makes unfounded and unsupported allegations
regarding rate diffaaJtials between cable and the lVRO madret.There are already sufficient
remedies lDlder the Commission's rules to address any alleged grievances in this area. It is
inappropriate to argue in ex pate letters to the Qvnmissioners that additional penalties should
be impcEed in sucl1 CISeS.

AulJmpjate RaJJedies Hiller die Pmgmm Acrm RnJa

Supel'Statim programmers such as Supe:star f3ce a unique situation since eIJtly
into their marlret is oomplete1y open and unimpe4ed. Unlike other pogram networks, the
superstation progrmDlllelS have no proprictmy rlgJJts in 'the programming. Anyooe willing to
make the necessaty investnxut in a satellite uplink and transporiL:b" can distnlmte
superstations.

Nonethele;s, Congress included supastation p.rogIlJIDIJla' within the :reach of
the program access provisions, bi wisely 1imited the available remedies. In the
Commission's rulemaking proceeding some parties argued that the Commission should
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~y include damage .reromes for price differentials in violation of1he pugram access
rules. In its Rqlort and Order, 1he Commission aJII'Cd1y found that in most cases, only
ammdmcnts to 1hc agrecm:nt will be the apPLOpaiate remedy and that at most,f~
under Tltle V would beappt~1 h has been argued that became damages for violation
ofthe Trtle n comnon carrier antidiscriminaton provisicm could be awarded, the
Commission sOOuId be able to award damages for violation ofprogram access. That
argument is misleading.

YJl'St, Coogress did not direct the Cmmnismon to employ TItlen remedies.
Al1hougb. Congress authorized the Commission to m:Jer "appoptiate" remedies, including the
power to establish prices, terms and conditions, in 47 u.S.C. § 628(eXl) Congress gt3Uttd
authority to the Qmmission to utilize only those "cKJditimaI" remedies available mde.r TItle
V, or any other provision of this Act 47 U.S.c. § 628(e)(2). BecaI:1e none of the
proguumJelS are "common carriers" subject to TItle n, none ofTItle Irs damage remOOies are
"awilable"•

Second, damage awards in a TItle n common carrier JrOCeCding do~ include
the types ofawards .Mr. Ellison's clients would like under the p-ogram access roles. In
ammon carrier~ings damages are not calculated as 1Ix: difference l:Jc:twml1be rates
dlarged to the COIq>Iaining distributor and similarly situated competing distributors. The
"di:flm:ncc between one rate sod another is not the measure of damages••• ".2 The actual
measure ofdamap in a common camcr pormting is limited to the particular profits wbidl
are lost due to custom.as subscribing to a coIqx:titoI's se:rvice.3 Mr. Ellison's clients, on the
ether band, want the distributor to be able to recover the diffrlax:e between 1he rate paid for
prograuming and the rate the "favored" distribur.ors paid, regardless of lost profits.
Significantly, many ofthese same distributors have not passed on their cost~ to their
customers. It would thus be wholly inequitable to fon:e the program vendors to underwrite
the distributors' profit margins by charging Iowa- prices, while at the same time the
distributors do not pass the savingo; on to 1I1eir customm. Accordingly, because price

lInre IqIemen1Btion of Sections 12 and 19' of1he OtbJe Television Consumer Protection
and Competitim Act of1m 8 F.C.C: Red. 3359, 3420 (1993).

2J,c:c. y, United States. 289 u.s. 385:0 389 (1933); Illinois Bell Telephone Co. y,
Amojcan Telepbooe and Tele,waph Co., 66 RR2d 919, n. 13 (1989).

3~ 289 U.S. at 390.
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diffelentia1s are not damages under TItle II, the entire argument supporting the inclusion ofa
TIde n damage remedy is without jmtification.

:Moreover, refusing damage awmds llIIb:s mrinent seme. H'eJ'c;. the cable aod
1VRO sc:rvio:s are "unIil«:" ("likeness" being ano1her prerequisite for recovery in a common
carrier proreeding) and it would be purely speculative to assume that the price of
programming d1arged to a disb::ibutor alone caused a customtr tD: to subsaibe to a partiaJlar
tcclmo1ogy for delivay ofpogramming.4 Accordingly, awarding damages - eva:1 as "lost
profi1s" - would be pmely specuJm:ive and not based on any business or market~
Most likely, a damage remedy would have the in tenorem effect ofmultiple oomplaints
against multiple programmers, forcing a settlement regardless ofartitlement to lower rates.

Indeed, Mr. Ellison bas indicated that his fum has already submitted "tm~
notice letters" to several progrannIJei8 and intends to scm such letters to a number ofothel"
programmers. The additional award ofa damage remedy will only encourage such
canplaints, rewarding litigious distributa's who need only file a slut oomplaint with the
Commission to avail tI1eJmelves of Iowa- rates. What Mr. Ellison fails to indicate is that fiJr
from ''running into stone walls fortified by the met 1bat 1he programmers have little or no
incentive to negotiatew is an undeniable met that Supeastar, as many other programmers, have
discounted 1heir rates 15 - 4QOA. as a result ofprogram access implementation. AppaRntly,
for some distributors, 1hat is simply not enougb.5 ..

.tnuwgb.out the Con IIlIOJfS in the mxlerlying JrOC«ding, the program vendors
demonstrated that delivery ofsignals to cable opaators is not "like" the service provided to
HSD distr.ibJtors who simply authori:ze billing and collect for services that carriers directly
provide to HSD owners. To the extent that program access rules determine the degree of
"likeness" the purpose ofcomparisal, the rule» still provide justificatioo for pice differentiaJs
based on "offering of servia;" 47 c.F.R § lOO2(bXl). As set forth in 1he caDlIldl15 and as
set f011h in the prior complaint proceedings, 1he additional costs and risks in serving the
backyard dish market, including additional investment necessary to techniadly deliver,
market, and make the service sua:ess1W, differentiate the SflVices that are being provided.

~ distributors should also be attentive to the 1hrust ofthe ex pate rules.
~ become ":restricted" ifa party intends to file a complaint 47 C.F.R
§ 1.1208(b)(2). Ifthese distributors live up to their statement8 on the record, complaint
proceedings will be instituted It woUld mock the exp:rte rules now i( in the reconsidemtioo
ofthe pogram access rules that will apply to the disposition and resolution of those
amplaints, potential complainants ewld lobby for additional remedies.
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Sup=stal is higbIy respected in the backyard dish market, and has led
development of that madcet ftan the time"of inception in 1987. Superstar took tremendous
business risks and invested substantial time and resources in developing this marht and
making i1s progwllming available to all distribltors at :fBir prices. M'aximizing distribution is
clearly in Superstar's intezest, and 1he amplaims of a few distributors who seek to have a few
more pennies n:duced ftom their rates ring hollow when they have failed to reduce their
prices to 1heir sulaTibers.

The fear of.laqJe damage~ is unrc1atal to any cxpeaed or predicted
hmm and WiD simplyf~ }X'OgtaID vendors to give in to all compIainingdistributors.
Supa'station prognu:1JllJfiS fiIce cxntptiitim at the program aeatian and distribution levels of
their business. There is no reason why the vmdors sInJld be :I.iJrtbfr constIained by the
threats ofmultiple damage awards fiom distribJtm complaining ofdiscrimination but
Ixnefitting fium sn1Ntantial discounts.

cc: William F. Caton (2 copies, pursuant to
ex pate roles )

Commiscdoner Andrew C. Bam:tt
Commissioner James R Quello
c.o.mmEsiooer Susan Ness
Commissioner RadleI B. 010ng
Diane Hofbauer
James CoIthaIp
Rosalce CJiara
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